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THE SENATE

Wednesday, April 14, 1999

The Senate met at 1:30 p.m., the Speaker in the Chair.

Prayers.

VISITOR IN THE GALLERY

The Hon. the Speaker: Honourable senators, I would like to
draw to your attention a distinguished visitor in our gallery. It is
Dr. Euclide Herie, President and CEO of the Canadian Institute
for the Blind, and President of the World Blind Union, who is
here as the guest of the Honourable Senator Fairbairn.

I am sure my colleagues will excuse me if I remind them that
Dr. Herie is a Manitoba citizen in the first instance, now a
resident of Toronto.

SENATORS’ STATEMENTS

POVERTY IN CANADA

Hon. Erminie J. Cohen: Honourable senators, today Statistics
Canada released the Report on Family Incomes for 1997, which I
should like to bring to your attention. While the number of
persons living below the low-income cut-off has improved very
slightly, it certainly does not warrant a belief that declining
poverty numbers will now be the trend. In fact, given that we are
six years past the last recession, average family earnings
continue to be a disappointment. When compared to 1989, which
is the last year of growth before the recession in the early 1990s,
it is obvious that family income has not recovered at the same
rate as the economy as a whole. Average family income is
considerably lower now than it was in 1989, and rates of poverty,
especially for children, are significantly higher.

The most disturbing part of the release was the heading
“Young Families at Greatest Risk for Low Income.” Young
Canadian families, those with a main breadwinner under the age
of 25, have an outrageous poverty level of 42.8 per cent. This is
three times the average poverty rate for Canadian families, and it
is completely unacceptable.

In the press release accompanying their new report, “Preschool
Children: Promises to Keep,” the National Council of Welfare
declared that supporting families will take efforts in many areas,
such as an increase in the minimum wage, increasing welfare
rates, the creation of wage supplements to parents in the
workforce, stronger pay-equity laws, and increases in maternity
and parental lever. However, through months of research they
have discovered that the single most essential social policy for
families is child care, something which, though long promised, is

sorely missing from our tool-box. As stated by John Murphy,
Chair of the National Council of Welfare:

There is no single solution to ending child poverty, but it
is in everyone’s interest to make sure we find the resources
and creative solutions to give children the best start in life.

Honourable senators, I could not agree more. I encourage you
to read the council’s latest report, which will arrive in your
offices today or tomorrow and has a purple cover, and also to
have a look at the latest poverty numbers from Statistics Canada.
I think that you, too, will agree that the time has come for the
government to develop a comprehensive family policy which
will finally recognize children as our number one priority.

NUNAVUT

INAUGURAL CELEBRATIONS FOR NEW TERRITORY

Hon. Willie Adams: Honourable senators, on March 30, I
travelled up to Nunavut and joined many people to celebrate the
creation of Nunavut on April 1. The Governor General and the
Prime Minister of Canada were there, along with the Minister of
Indian Affairs and Northern Development, the Minister of
Justice, and four senators: Senators Watt, Milne, Kroft
and myself.
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April 1 was a big, historic day for Nunavut. It was a first-class
event. There have been fears recently that our youth were leaving
their culture behind, but from the performances we witnessed
that day, this is not the case. The elders can take pride in seeing
their endeavours come to pass. The children are the beneficiaries
of their knowledge of the customs.

April 1 was an emotional day for the people of Nunavut, both
young and old. The first discussions began almost 30 years ago.
There was some opposition at the beginning to the signing of this
agreement, but five years ago Prime Minister Brian Mulroney
signed the Nunavut Land Claims Agreement in Iqaluit.

Today, there is a newly formed Nunavut government of
19 elected members. We are looking forward to a better future
for Nunavut and the people of Nunavut as we, the Inuit of
Nunavut, are now in control of our lives.

I have some photographs here showing the first meeting of the
Inuit Tapirisat of Canada here in Ottawa in 1972 at the beginning
of the land claims negotiation with the Government of Canada.
Some of these people were also present on April 1, 1999. I
cannot name all of the folks in this picture; some are now dead.
The Minister of Indian and Northern Affairs on that day is our
present Prime Minister, Jean Chrétien. That was the beginning.
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The process of the land claims began earlier than 1970 with
the opening of a head office which had been set up in Edmonton.
After several years, it was decided by the ITC that they should be
closer to the politicians here in Ottawa, to the Department of
Indian and Northern Affairs and to the Government of Canada
offices. Therefore, the ITC office was moved to Ottawa in 1972.
That was almost 30 years ago, and now the matter is settled.

Since 1971 until today, we have looked forward to a time
when our own elected members would be carrying out their new
responsibilities. Of the 19 ridings, the majority of incumbents are
Inuit, many of them with experience from other levels of
government. Our new premier is a young man and a lawyer. It is
our hope that more of our young people will get themselves
better educations as they see their future within Nunavut.

In the past, students were required to travel south to large
cities for their schooling. This is not the case now. In many
communities, students can finish their secondary education and
post-secondary education at Arctic College, which has campuses
established in communities throughout Nunavut. Some students
will still travel south but mainly to attend specialized courses.
We look forward to the future with great hope.

I was appointed to the Senate 22 years ago, on
April 5, 1977. There were three other appointees that day, but I
am the only one left. Senator Frith, Senator Olson and
Senator Bosa walked in here with me on that day.

About five years after my appointment, I was in London,
England one summer, promoting Inuit carving. I had my picture
taken there with a dog team in the middle of the street in front of
Harrod’s. The poor huskies were sitting there sweating in the
80 degree heat. I have gathered many great memories since
coming to this place and now I have another with the creation
of Nunavut.

I am proud of this new beginning for Nunavut, which is now
just over two weeks old. The celebrations were televised, I hear,
in quite a few other countries. People were watching in France
and in other countries in Europe and all over the world.

We still have quite a bit of work to do. We have a population
of only 25,000 people living on 2 million square kilometers of
land. That is a big area to govern. It will not be easy to visit the
remote communities. Some can only be reached by airplane.
However, now we are a true part of Canada, and not just part of
another territory. Our future lies in our children and we have
given them a wonderful legacy.

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, I want Senator Adams to
know that I was not in Canada during the celebrations of
Nunavut’s creation. By a strange coincidence, I turned on CNN
in Mexico. The only piece of Canadian news that day was that
Nunavut had become a territory in Canada, and that great
celebrations were going on in Iqaluit to celebrate the
establishment of this new territory. I thought Senator Adams
would like to know that.

I would also like the Senate to know that Manitoba’s history
was tied in to that particular celebration. Through the generosity
of the Speaker of the Senate, a chair which was once the
Speaker’s chair in the Manitoba legislature has been presented to

the new legislative assembly in Nunavut. A number of senators
helped in this endeavour, I understand. The family of
Senator Kroft made some contribution as did Senator Watt. That
chair, which used to reside in what I think is the most beautiful
legislative building in all of Canada, is now residing in its newest
legislative building.

Hon. Senators: Hear, hear!

[Translation]

ROUTINE PROCEEDINGS

TRANSPORT AND COMMUNICATIONS

NOTICE OF MOTION TO AUTHORIZE COMMITTEE
TO RECEIVE BRIEFING ON CANADIAN BROADCASTING

CORPORATION STRATEGIC PLAN

Hon. Lise Bacon: Honourable senators, I give notice that on
Thursday, April 15, 1999 I will move:

That the Standing Senate Committee on Transport and
Communications be authorized to hear the Canadian
Broadcasting Corporation in order to receive a briefing on
their Strategic Plan.

[English]
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QUESTION PERIOD

NATIONAL DEFENCE

NATO FORCES IN FORMER YUGOSLAVIA—DEPLOYMENT OF
GROUND TROOPS—PROPER ADVANCED TRAINING—

GOVERNMENT POSITION

Hon. J. Michael Forrestall: Honourable senators, my
question is directed to the Leader of the Government in
the Senate.

I should like to remind him of the Somalia commission inquiry
and its call for a vigilant Parliament. The Somalia inquiry
reports, as many will recall, cautioned about sending troops
abroad that were not properly trained for their designated
mission. Can the minister assure this chamber that before
Canadian ground forces are deployed to the Balkans, they will be
properly trained and equipped for their designated mission?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, the answer is very much in the affirmative.
As my honourable friend would know, Canada has a long,
distinguished history and record of peace-keeping in various
areas around the world. That is exactly what the present mission
involves, if the conditions as laid down and enunciated by NATO
and supported by the Secretary General of the United Nations are
met by Mr. Milosevic.
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However, there have been references in the media and
elsewhere to the possible deployment of troops for an escalation
of activities in that particular area. I wish to assure my
honourable friend that, at the present time, the only preparations
being made are related to peace-keeping. In any event, I wish to
assure Senator Forrestall that we will rely very much on the
expertise of and decisions made by the Chief of the Defence
Staff and his officials to ensure that our troops are always at the
ready, for whatever mission they are asked to undertake.

NATO FORCES IN FORMER YUGOSLAVIA—
DEPLOYMENT OF GROUND TROOPS—UNIT TO BE ASSIGNED—

GOVERNMENT POSITION

Hon. J. Michael Forrestall: Honourable senators, I ask the
next question because it is important that we pay some respect to
the process in which we are involved.

I am informed — and I have no reason to doubt it at all — that
the 3rd Battalion Princess Pats Canadian Light Infantry, our ACE
and primary UN standby unit, has been training for months
specifically for action in the Balkans, including at least one trip
to the United States for training. That training is not for
peace-keeping; it is for war. In the United Stated, you are trained
how to kill people and protect your own life.

Can the minister confirm that the 3rd Battalion Princess Pats
Canadian Light Infantry is the unit being considered for Kosovo
missions?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I could not — nor would it be in the
interests of the public at the present time — either confirm or
deny whether the Princess Pats are being considered for the
Kosovo mission. I should like, however, to pay tribute to the
excellence with which they perform their duties.

Honourable senators, it is implicit — and, Senator Forrestall
would know this — that when you join the Armed Forces, you
are joining for any eventuality. In that training process, you train
for any eventuality.

Senator Forrestall: Honourable senators, I have one final
supplementary question.

I thank the minister for his response, although he was less than
candid. I do not particularly appreciate it and I do not think that
it serves the process well.

Yesterday, the minister stated in response to a supplementary
question from one of my colleagues about Kosovo:

Honourable senators, I am aware that Canada has an
infantry battle group that I understand is being made ready
in the event that they would be called upon for
peacekeeping measures.

Whether or not we identify it by name, we know that we only
have one unit. I do not know why we play these games. Is this
the same unit that was referred to in the other place and about
which there was a vehement denial when numbers were

mentioned, namely, approximately 2,000? These are the numbers
we are talking about, not 800. We are talking about 2,000 troops.
Is it the same unit?

Senator Graham: Honourable senators, the numbers that I
have heard range from 500 to 800. I have never heard the number
2,000 mentioned. As a matter of fact, I am on the record in the
Senate, in answer to similar questions in the past, as saying that
there could be upwards of 800 members of our Armed Forces
who might be engaged in that particular peace-keeping exercise.

UNITED NATIONS

NATO FORCES IN FORMER YUGOSLAVIA—INVOLVEMENT OF
SECRETARY GENERAL IN RESOLUTION OF CONFLICT

Hon. Douglas Roche: Honourable senators, my question is
addressed to the Leader of the Government in the Senate.

Yesterday, the spokesperson for the Secretary General of the
United Nations said that the Secretary General intends to
preserve his availability as a neutral actor, should member states
decide he could play a role in this world crisis.

Yesterday, as well, the Leader of the Government said that the
Secretary General has the continuing unequivocal support of
Canada. Can we put those two statements together and ask the
Leader of the Government: Will the Government of Canada take
the offer of the Secretary General and press the United States and
Russia to take a new look at how the Secretary General might
personally contribute to the resolution of this world crisis?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I think that the world, including Canada,
would watch with great interest and support any initiative taken
by the Secretary General.

Yesterday, in responding to a question asked by the
Honourable Senator Roche, I outlined some of the commitments
that the Secretary General was asking Mr. Milosevic to adhere to
and undertake. Upon adherence to those conditions, the Secretary
General would then ask the NATO alliance to suspend bombing.

It is my understanding that the Secretary General is making
himself available in that particular part of the world at the present
time. Whatever initiatives he can undertake would be most
welcome and supported by Canada.

Senator Roche: Honourable senators, it is not a question of us
supporting the Secretary General; it is, rather, a question of our
encouraging him and trying to open a door that he is quite
desperately seeking to have opened on his behalf.

NORTH ATLANTIC TREATY ORGANIZATION

REVIEW OF NUCLEAR WEAPONS POLICIES AT FORTHCOMING
SUMMIT MEETING—EFFECT OF SENATE MOTION

Hon. Douglas Roche: Honourable senators, I wish to ask a
related question concerning NATO’s forthcoming summit and
how it might relate to this issue.
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Yesterday, the Senate adopted a motion recommending that
the Government of Canada urge NATO to begin a review of its
nuclear weapons policies at its summit meeting from
April 23 to 25.
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What happens to a Senate motion, particularly in the case of
one as timely as this motion? Will the government leader take it
forward and personally present it to the government? How will
the Senate know what happens to the motion? Will the
government leader undertake to report to the Senate on what has
happened with it?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I can report immediately. This morning I
received a covering letter along with the statement by the
Honourable Senator Roche on the particular resolution passed
unanimously by the Senate yesterday. Senator Roche had
requested that the resolution be transferred to the appropriate
authorities. It has been dispatched directly to the Prime Minister
and the Minister of Foreign Affairs with my notation.

JUSTICE

NOVA SCOTIA—EXCLUSION OF FAMILY COURT JUDGE FROM
RECENT APPOINTMENTS TO UNIFIED FAMILY COURT—

GOVERNMENT POSITION

Hon. Donald H. Oliver: Honourable senators, my question is
for the Leader of the Government in the Senate. It is about an
article that was in yesterday’s Globe and Mail with the headline,
“Woman named Quebec’s first black judge: Appointment
hailed as step towards modern values, modern politics.”
Juanita Westmoreland Traore, a daughter of a railway porter, who
worked her way to the position of a law school dean, became
Quebec’s first black judge. The news report stated that she was
appointed to the Quebec court in the criminal and family
divisions. The newspaper also said that Quebec was one of the
last jurisdictions in Canada to appoint a female judge, and that
Nova Scotia appointed a black judge in 1986. The black judge
was Her Honour Judge Corrine Sparks.

Can the Leader of the Government in the Senate explain why
Judge Sparks was excluded from the recent appointments by
Minister of Justice Anne McLellan of family court judges in the
province of Nova Scotia to the Unified Family Court of
Nova Scotia?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I do not know that the word “excluded”
would be appropriate in this sense. I think that all people who
know the work of Justice Sparks would applaud her record in the
criminal justice system of Nova Scotia. However, in her wisdom,
the Minister of Justice has obviously found people whom she
deemed to be qualified to fill those positions, and she has made
the appropriate recommendations.

Senator Oliver: Honourable senators, Doctor Esmeralda
Thornhill of the James Robinson Johnston Chair on Black
Canadian Studies in Nova Scotia, Dalhousie University, said in a
news release that was widely circulated: “The news of the
non-appointment of Her Honour Judge Corrine Sparks to the new
Unified Family Court of Nova Scotia is being met with
widespread disbelief and shock throughout the legal and black
communities of both Nova Scotia and Canada.”

Can the Leader of the Government in the Senate indicate
whether there is a plan to elevate her in the next stream of
appointments to the Supreme Court?

Senator Graham: Honourable senators, I know Senator
Oliver would agree that it would be inappropriate for me to
respond to a particular question as to the future plans of the
Minister of Justice or her department or, indeed, the
Prime Minister, to recommend the elevation of any particular
justice in any part of the country.

However, if the implication is that there has been
discrimination in this instance, I would reject that outright on
behalf of the Minister of Justice. I am confident that anyone who
examines the record of the Minister of Justice and of this
government will see concrete evidence of personal commitments
made to increasing minority group representation on the bench.

[Translation]

FOREIGN AFFAIRS

NATO FORCES IN FORMER YUGOSLAVIA—
STRATEGY OF GOVERNMENT IN THE EVENT
OF AN ESCALATION IN THE CONFLICT

Hon. Fernand Roberge: Honourable senators, yesterday
during Question Period in the other place, the Prime Minister
stated that, there being no change in the situation in Kosovo, it
was not necessary to hold a new debate and a vote on the sending
of Canadian troops in preparation for ground operations by
NATO in this region. The Prime Minister was probably not well
briefed by his advisors on the new developments in this crisis. I
would like to summarize the new and disturbing developments
that took place yesterday.

First of all, NATO Supreme Commander General Wesley
Clark asked member countries of the Alliance to provide several
hundred more aircraft for the air strikes against Yugoslavia. The
United States are going to provide 300 additional aircraft to the
Alliance, which will bring the total number involved in the
conflict from 800 to over 1,100.

The United Kingdom and France have announced the
deployment of more soldiers to the Kosovo region. The Prime
Minister of the United Kingdom has announced that
1,800 additional troops will be joining the 4,500 already in place
in the region, while France will be sending 700 more.
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An important meeting was held between U.S. Secretary of
State Madeleine Albright and her Russian counterpart,
Igor Ivanov, to attempt to reconcile their countries’ differing
positions on settling the Kosovo crisis. The U.S. President no
longer rules out the sending of ground forces.

Finally, the Serbs attacked an Albanian border post and
occupied three villages in Northeastern Albania for several
hours, obliging over 4,000 Albanians to leave the region. The
spokespersons for NATO and the Canadian Armed Forces
vigorously reiterated that they were prepared to defend Albania
at all cost against Serb attacks.

All these disturbing incidents show the imminence of the
deployment of ground troops in the region and seem to indicate
that a short-term political settlement of the conflict is out of the
question. Could the government leader tell us whether the
Prime Minister of Canada is responding as extemporaneously as
his Minister of Foreign Affairs and his Minister of National
Defence on controlling the escalation of the conflict in the
Balkans? Is he really aware of what is going on in the region?

[English]

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, first I will respond to the assertion made by
the honourable senator, that the Prime Minister said there would
be no debate in the event that ground troops will be sent into that
particular part of the world. The Prime Minister, I believe, said
exactly the opposite: My understanding is that if ground troops
were to be deployed other than for peace-keeping measures,
Parliament would be consulted.

With respect to other possible events, of course, the Chief of
the Defence Staff and his officials will have to rely on
contingency plans they may be developing.

The honourable senator is absolutely correct: There were
incursions across the border into Albania yesterday.
My understanding is that those incursions were made by the
Serbian army in search of members of the KLA. Apparently, it
happened on two or three occasions. I have not heard any news
of any incursions of that nature today. However, it is a very
serious situation.

Senator Andreychuk asked yesterday whether Russia and
Ukraine would be consulted. The Prime Minister has written to
President Yeltsin, explaining Canada’s views and outlining the
conditions of NATO, which Canada supports. I know he has been
on the telephone to the President of Ukraine and that he has
discussed this matter on several occasions by telephone with
President Clinton. He has also been on the phone with the leaders
of Spain, Belgium, Greece and the Netherlands, among others.

 (1410)

As honourable senators know, the Minister of Foreign Affairs
attended the meeting of foreign ministers in Belgium. There is a
meeting of European Community ministers going on as we
speak. I understand that Germany is putting forward a proposal

which will be considered by ministers in the European
Community today. It is not yet known what action might be taken
on that proposal.

I wish to assure all honourable senators that Canada is not only
responsive, but assertive and active in maintaining its contacts.
Canada continues to monitor the situation and put forward the
proposals that have been made by NATO in a very forceful and
consistent way.

NATIONAL DEFENCE

NATO FORCES IN FORMER YUGOSLAVIA—
ESCALATION IN CONFLICT—PARTICIPATION OF PARLIAMENT—

GOVERNMENT POSITION

Hon. Fernand Roberge: Honourable senators, is the Leader
of the Government confirming to us that if there is an escalation
in the conflict the Prime Minister will accept a vote in the
other place?

Hon. B. Alasdair Graham (Leader of the Government):
I did not say that, honourable senators. I indicated that the
Prime Minister, as I understand it, would have further discussions
with Parliament in the event of the deployment of troops for
measures other than peace-keeping.

Senator Roberge: In the past, honourable senators, votes have
been taken on important issues such as the one I mentioned. Is
the Prime Minister afraid to advise us that a vote will be taken?

Senator Graham: Honourable senators, I have never seen the
Prime Minister afraid of anything. We have just had a very useful
debate in the other place. Two initiatives have been taken in this
chamber, on which all honourable senators will be able to vote if
that is their wish. We have an inquiry by Senator Forrestall, and
an inquiry initiated yesterday by Senator Grafstein. On the basis
of those inquiries, all honourable senators will be given an
opportunity to participate in a full debate with respect to
the situation.

There is also a broader reference that has been made to the
Standing Senate Committee on Foreign Affairs, which I am sure
will be entertained fully by the chairman and the members of that
committee. They may very well undertake an early examination
of that situation within the broader context of the mandate they
have been given.

Honorable Marcel Prud’homme: Honorable senators, when
we talk about Parliament being called back, Parliament will
discuss, but Parliament may or may not vote. Would it not be
more appropriate for every one of us to put pressure on the other
place and remind them that Parliament also includes the Senate?
I do not think of Parliament as being only the House of
Commons. That point is becoming more and more important,
because we seem to be demonstrating to Canadians almost the
irrelevancy of the Senate. No decisions can be made here. The
House of Commons, with all due respect, will decide. That is
my comment.
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Honourable senators, I am of the strong opinion, having voted
in a very strange way once on a certain issue of that kind, that if
ever land troops are to be deployed there should be a vote.
Unfortunately, I doubt that there will be a vote in the Senate,
even though the Senate is part of Parliament. Unless we fight for
it, the less relevant we become to the institution. It is our duty to
stand up and fight for ourselves, to show Canadians what
Parliament is all about.

Would the Leader of the Government request from the
Prime Minister, who I believe would be very receptive, an
opportunity to at least show the views of the Senate if there
should be a vote on whether to deploy land troops for other than
a peace-keeping operation?

Would the Leader of the Government in the Senate relay to the
Prime Minister that it is the wish of many senators here that we
make every diplomatic effort to involve Russia in any future
discussion pertaining to this issue? I am quite afraid, having
witnessed 52 years of the experience of another group of people,
that the Kosovars will be known very soon as the “Palestinians of
the Balkans,” that they will be so widely distributed they will
never be in the position to return to their own land.

Would the minister kindly relay the views that I have
just expressed?

Senator Graham: I would be pleased to do so,
honourable senators.

I will refer to the first statement made by the Honourable
Senator Prud’homme when he said that nothing can take place
here. The Senate is master of its own house and senators are
masters of this chamber. We can take whatever action we wish to
take, either collectively, or as individual senators.

I would be pleased to relay the comments of my honourable
colleague to the Prime Minister, and others who are responsible.

With regard to the final point on Russia, I wish to
acknowledge how sensitive the world obviously is with respect
to the position of Russia. This includes Canada. We have
established a long-standing friendship with the people of Russia.
I recall very well, and I made reference to this on another
occasion, when the then minister responsible for agriculture, who
later became president, Mr. Gorbachev, came to Canada. At that
time, we had a joint meeting of the Foreign Affairs Committees
of both houses. I am sure the Honourable Senator Prud’homme
attended, as did Senator Stollery.

Senator Prud’homme: I chaired that meeting.

Senator Graham: Senator Prud’homme chaired the
committee. Senator Roche indicated that he was present.

I remind honourable senators of the summit that was held in
Halifax three or four years ago, when President Yeltsin enjoyed
himself probably more than he ever had at any summit. He was
welcomed with open arms not only by Nova Scotians but by all

Canadians. There is a very strong, warm and continuing
relationship between Canada and Russia. The Prime Minister
took great pains to write directly to President Yeltsin last Friday
to outline Canada’s position and to express the hope that Russia
would be a part of any final settlement.

Hon. Gerry St. Germain: Honourable senators, yesterday I
asked the Leader of the Government in the Senate a question
about a precedent on the deployment of troops into any theatre of
action similar to the theatre in which our air force is now
involved. Was the minister able to establish whether it is
precedent setting to not seek the approval of the House of
Commons on such matters?

Has any thought been given to briefing members of Parliament
on a regular basis so that we are informed as to what is taking
place? I do not mean sensitive material, but at least informative
material so we can answer questions in our respective regions
when we go back home?

I leave that with the minister.

Senator Graham: With regard to the honourable senator’s
first point, I am subject to correction since I am still researching
and looking for an authoritative answer. My own sense is that the
government itself would have the right to pursue the actions it
has been taking. However, as I indicated, there has been an
undertaking by the Prime Minister that if ground troops were to
be deployed, he would come back and have a discussion
in Parliament.

With respect to the point raised by Senator Prud’homme, I
indicated that we are masters of our own house, and we can take
whatever action we wish to take in this chamber.

 (1420)

The question that Senator St. Germain has raised with respect
to briefings is an appropriate one. If there is general agreement or
a particular interest on the part of honourable senators, perhaps
we could arrange for such a briefing next week where senators
from all sides might be able to attend.

NATO FORCES IN FORMER YUGOSLAVIA—PARTICIPATION
OF PARLIAMENT—ESTABLISHMENT OF STANDING JOINT

COMMITTEE—GOVERNMENT POSITION

Hon. Michael A. Meighen: Honourable senators, my question
to the Leader of the Government in the Senate relates to the
briefing that senator St. Germain just asked about. Two or three
years ago, the joint defence committee that I had the honour to
serve on, recommended specifically the establishment of a
standing joint committee on national defence.

Surely, it is appropriate at this time to reconsider that
suggestion in light of the real need to brief senators and to keep
those who have a particular interest in defence matters abreast of
the growing commitments of Canada in the defence arena around
the world.
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Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I thank the Honourable Senator Meighen
for his question. The Standing Committee on Privileges,
Standing Rules and Orders is presently examining the committee
structure in the Senate. It is my understanding that among of the
suggestions being entertained is the possibility of a defence
committee or a combined defence and foreign affairs committee.

There have been suggestions on other occasions that there be
such a joint committee. However, I fail to see the necessity of a
joint committee on defence at the present time. However, I do see
the value on particular occasions when it would be deemed
feasible or necessary to join a committee of defence of the other
place with a committee on defence of the Senate. On other
occasions in the more recent past, we have joined the Foreign
Affairs Committee of this place with that of the other place to
hear from foreign diplomats.

For the edification of all honourable senators, I should like to
elaborate on one of the points raised in regard to some of the
initiatives being taken with respect to the situation in Kosovo.

I most certainly do not wish to lead to an extension of
Question Period, but I did allude to a meeting of European Union
leaders which is being held in Brussels today. The media, as I
understand it, is reporting that the Germans plan to introduce a
motion that NATO cease the bombing.

It am sure it is of interest to all honourable senators,
particularly those who asked questions earlier, that Germany
plans to introduce a motion to the effect that NATO cease the
bombing for 24 hours in exchange for a firm Yugoslavian
commitment to adhere to the five conditions that NATO has
always insisted upon. Perhaps I could just reiterate them.

They are: the immediate halt to the violence against and
expulsion of Kosovar-Albanians by Yugoslavia security forces;
the complete withdrawal of these forces from Kosovo; the return
of refugees and displaced persons to their homes; the deployment
of an international military force to ensure the security of the
returning population; the resumption of negotiations on the
future of Kosovo with an eye to concluding an agreement along
the lines of that which was negotiated at Rambouillet. The
motion does not represent a change in allied strategy in the sense
that credible commitment to all these issues would be required
before the air campaigns stopped for 24 hours or any longer
period of time.

I wanted to again alert honourable senators to that initiative
taken by the German government.

DELAYED ANSWERS TO ORAL QUESTIONS

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, I have a response to a
question raised in the Senate on March 18, 1999 by the
Honourable Senator Di Nino regarding religious freedom in
Tibet under Chinese occupation; a response to a question raised
in the Senate on March 17, 1999 by the Honourable Senator
Forrestall regarding the application of allocation for Air Force
and budgets; a response to a question raised in the Senate on

March 17, 1999, by the Honourable Senator Di Nino regarding
the effects of activities of Team Canada on the economies of
trading partners; a response to a question raised in the Senate on
March 18, 1999, by the Honourable Senator Forrestall regarding
the accumulation of unpaid bills, shortfall in army budgets; and
response to a question raised in the Senate on March 25, 1999, by
the Honourable Senator Carney regarding the end of a
moratorium affecting certain British Columbia offshore oil and
gas reserves.

HUMAN RIGHTS

RELIGIOUS FREEDOM IN TIBET UNDER CHINESE
OCCUPATION—GOVERNMENT POSITION

(Response to question raised by Hon. Consiglio Di Nino on
March 18, 1999)

The Canada-China Joint Committee on Human Rights is a
major component of our human rights dialogue with China,
which allows the Canadian government to address its
concerns on human rights issues in China. This Committee
has met in Canada or China on three occasions, and a fourth
meeting is planned in China later this year. At the meetings,
frank discussions have taken place on a range of issues,
including: civil and political rights, cooperation with
UN mechanisms, minority rights, the protection of women
and children, the rights of the accused, criminal procedure
law, the independence of the judiciary, as well as individual
cases where human rights abuses are suspected, including the
case of the Panchen Lama, aged nine. We believe that
because there are ongoing human rights abuses in China it is
important to maintain our dialogue with the Chinese
authorities, as it is one of the best means to bring Canadian
views to the attention of Chinese officials. The Canada-China
human rights dialogue has allowed Canadian officials access
to Chinese agencies whose cooperation is essential to
improving the human rights practices of China — not only
the Chinese Ministry of Foreign Affairs, but also the Ministry
of Justice, the Ministry of Public Security and officials
responsible for minority regions such as Tibet. This
government-to-government dialogue also provides a means
by which Canada can familiarize Chinese officials to
international standards and approaches to human rights.
While this particular committee holds its meetings at the
bureaucratic level, Canadian government officials are always
available to brief the honourable senators on the content of
the discussions which took place.

Parliamentarians have a unique and important role to play
in strengthening Canada-Chinese bilateral relations and
advancing a very broad range of issues and are encouraged to
do so. Canadian MPs have access to members of the National
Peoples Congress and officials at high levels. In addition,
they have an official forum for the exchange of views at the
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parliamentary level, the Canada-China Legislative
Association. The CCLA had its first bilateral meeting in
November of 1998, and the Canadian delegation visited
Beijing, Dalian, and Lanzhou. The first meeting began a
process of important exchanges concerning theroles and
relationships between government, law and the citizens
being governed, and provides and important venue for
participants to discuss matters of concern with their
Chinese counterparts. The Canada-China Legislative
Association will be holding its second meeting in October.

NATIONAL DEFENCE

APPLICATION OF ALLOCATION FOR AIR FORCES IN BUDGET—
GOVERNMENT POSITION

(Response to question raised by Hon. J. Michael Forrestall on
March 17, 1999)

The figures found in the Main Estimates show that the
Air Force estimated expenditures increase from
$2.191 billion in 98/99 to $2.527 billion in 1999/2000, an
increase of $337 million including $265 million in the Air
Force capital program.

These figures represent an initial allocation of funds that
is part of the overall long-term resource planning within
the Department.

The initial allocation of funds for the capital program
takes into consideration both approved and unapproved
major capital projects. In the case of the Air Force, it would
include, for example, the approved Search and Rescue
helicopter project.

The initial funding allocation beyond 1999-2000
cannot be directly attributed on a dollar for dollar basis to
specific projects. The increase in Air Force capital
expenditures reflects long-term general trends in capital
acquisition priorities.

In 1999-2000, funding has been allocated to more than
two dozen approved capital equipment projects. Of these,
the Search and Rescue helicopter is the largest at
$171 million in 1999-2000.

INTERNATIONAL TRADE

EFFECT OF ACTIVITIES OF TEAM CANADA ON ECONOMIES OF
TRADING PARTNERS—COST OF TRIPS TO TAXPAYERS—

GOVERNMENT POSITION

(Response to question raised by Hon. Consiglio Di Nino on
March 17, 1999)

The attached table is the list of Team Canada Missions
along with the expenditures from the International
Conferences Allotment (ICA) for each:

Fiscal Year Countries Visited ICA Expenditures

1994/95 China Not costed as
a T.C. Mission*

1995/96 India, Pakistan,
Indonesia and
Malaysia $1.416 million

1996/97 Korea, Philippines
and Thailand $3.037 million

1997/98 Mexico, Brazil,
Argentina, Chile $4.473 million

* as this first Team Canada was part of a larger Prime
Ministerial mission abroad, no separate accounting was
provided.

NATIONAL DEFENCE

ACCUMULATION OF UNPAID BILLS—SHORTFALL IN ARMY BUDGET
DUE TO EXPENDITURES FOR DISASTER RELIEF—

GOVERNMENT POSITION

(Response to question raised by Hon. J. Michael Forrestall on
March 18, 1999)

The Federal Budget brought very good news for the
Department of National Defence and the Canadian Forces.

The increase in our funding base puts us in a better
position to begin addressing some emerging departmental
priorities, including capital re-investments.

The Main Estimates provide for an increase of
$184 million for the Land Forces capital expenditures.

The 1999-2000 Land Forces capital expenditures cover
more than 30 approved projects, including the Armoured
Personnel Carriers replacement project, “Clothe the Soldier”
items, and the Tactical Command Control and
Communication System project.

NATURAL RESOURCES

END OF MORATORIUM AFFECTING CERTAIN
BRITISH COLUMBIA OFFSHORE OIL AND GAS RESERVES—
REQUEST FOR BRIEFING DENIED—GOVERNMENT POSITION

(Response to question raised by Hon. Pat Carney on
March 25, 1999)

Both the federal and provincial governments imposed a
moratorium on oil and gas activities offshore
British Columbia in the early 1970s due to concerns about
the environment. Thus, any lifting of the moratoria should
be coordinated.
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The government of Canada has no present intention
of lifting its moratorium. Any decision with respect to the
federal moratorium would require consultations with all
interested parties including the government of
British Columbia, Aboriginal, environmental and coastal
communities.

The government of Canada has not received any request
from the government of British Columbia to lift the
moratorium. Thus, this matter is not under active
consideration. Should the circumstances change at some
future date, the Minister would be pleased to have Natural
Resources Canada officials brief the Senator on the subject.

ORDERS OF THE DAY

EXTRADITION BILL

THIRD READING—MOTIONS IN AMENDMENT—POINTS OF
ORDER—DEBATE ADJOURNED TO AWAIT SPEAKER’S RULING

Hon. Hon. John G. Bryden moved the third reading of
Bill C-40, respecting extradition, to amend the Canada Evidence
Act, the Criminal Code, the Immigration Act and the Mutual
Legal Assistance in Criminal Matters Act and to amend and
repeal other Acts in consequence.

Hon. Jerahmiel S. Grafstein: Honourable senators,
regretfully, I bring to the attention of the Senate my concerns
with respect to the passage of Bill C-40 which is, in essence, an
extradition bill.

First, I wish to commend the government and the Minister of
Justice for bringing forth this measure. I believe it is in many
ways a grand improvement over the existing status of law.

Having said that, as senators, our constitutional duty in the
Senate is to give such legislation, particularly when it is
renovative and reforming, a second, careful and cogent appraisal,
and to review carefully not only the legislation, but to afford
those people who wish to have a full response to the bill an
opportunity to do so and to propose changes that might not have
been accepted in the other place. In other words, the Senate’s
practice and tradition has always been to bring a second, deeper
dimension to the deliberations of important legislation of
public concern.

The Standing Senate Committee on Legal and Constitutional
Affairs, and most of the members of that committee are here
today, met five times with roughly eight hours of discussion,
according to the chairman’s estimate, to consider Bill C-40. We
heard testimony from government officials, Amnesty
International, members of the Criminal Lawyers’ Association
and from Dean La Forest of the New Brunswick Law School.

In the final session of the evidence, we heard from the minister
and her officials. As a result of the time pressures, I requested of

the minister and her officials that they conduct a point-by-point
response to the various issues raised by both Amnesty
International, the Criminal Lawyers’ Association and
Dean La Forest. The department did comply.

I received this point-by-point response as did other members
of the committee from the committee chairman the afternoon
before she was planning to proceed with clause-by-clause study
of the bill. I advised her that I would not have an opportunity to
review those responses that afternoon, as I was involved in
another committee that was also dealing with clause-by-clause
study at the same time. However, I managed to do so quickly that
evening. I was confronted the following morning by the
clause-by-clause consideration of the bill in committee. At the
committee meeting, I requested additional time for witnesses to
return, since the department had not satisfactorily answered the
many points raised by them.

In addition, I had previously advised the chairman that it was
my hope that Mr. Edward Greenspan, one of the outstanding
criminal lawyers in Canada, would attend as a witness as well.
Regretfully, my concerns were shared by only one other senator
on our side, Senator Joyal, and not by members of the committee
on both sides. Hence, my abstention from voting on the
committee’s report.

Honourable senators will recall that there was some
controversy surrounding the abstentions. However, I wish to
thank the chairman of the committee for noting our abstentions
because I felt, notwithstanding the practices and procedures, that
our concerns should be brought to the attention of the house
because of what I consider to be the importance of this matter.
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As I mentioned earlier, I had asked the committee for
additional time for at least one outside witness to respond, and
for the other witnesses to respond to the ministerial points. It was
my hope that Mr. Greenspan, Q.C., one of Canada’s outstanding
criminal lawyers, would attend. He had been previously
contacted at my request by the committee, but due to his
unbelievably tight time schedule, accommodation could not be
arrived at between Mr. Greenspan and the committee.

Subsequently, following the clause-by-clause meeting
immediately after, I sought to contact him. He is a busy lawyer,
and I contacted him several days later during spring break.
I asked him for his views in writing, with the understanding that
that may or may not be placed before the committee, because
I had no idea at the time whether the Senate would refer it back
to committee. I mentioned, however, that it would certainly be
helpful to me in my responsibilities as a senator. He undertook,
kindly, to honour my request. I received his memorandum dated
April 5 on April 10, just before we returned from our break.

All in all, honourable senators, I have concluded that this
matter should have been referred back to the committee for
further consideration because of the importance of the bill, most
particularly in light of Canada’s leadership in the creation of the
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International Court of Justice. We have led in the creation of this
magnificent new edifice, but have we renovated our own
practices domestically to match the high standard we set abroad?

Another intervening event argued in favour of further evidence
before the committee — that is, the famous Pinochet decision.
On the day of the clause-by-clause study, a 50-page House of
Lords decision came down. No one on the committee, neither the
staff nor the government, had an opportunity to review this
decision as to what, if any, implications it might have with
respect to the extradition processes in Canada. Again, at the
committee, I asked for a delay to at least consider whether that
decision may or may not have any implications for this important
bill. Again the committee did not see fit to allow for additional
time to review the possible implications of that decision.

Before I return to my fundamental concerns, honourable
senators, let me read a brief extract from a not-too-long
memorandum I received from Mr. Greenspan dated April 5.
He writes:

The new Act does nothing to clear up the problem of when
and how Charter issues are to be litigated in extradition
matters. Leaving aside an application for habeus corpus, if a
fugitive’s Charter rights are infringed by the decision of the
Minster of Justice ordering surrender, the only recourse
under the Act is arguably to seek judicial review to the
Court of Appeal. This is maintained in the new Act. The
problem with this is that the mechanism of judicial review
by the Court of Appeal is ill-suited to Charter redress,
particularly where the fugitive needs to establish an
evidentiary basis for the Charter claim. The difficulties with
the present structure — which is maintained in the new Act
— have been criticized by the Quebec Court of Appeal
(see USA v. Cazzetta:, 108 C.C.C. (3d) 537; majority
opinion of Chamberland J.A., as well as dissenting
opinion of Fish J.A.) and by McEachern C.J.B.C.:
(see U.S. v. Burns, 116, C.C.C., (3d) 524, minority opinion.)
This point is not addressed by the Criminal
Lawyers’Association.

Honourable senators, I am not sure that I agree with
Mr. Greenspan. I am not sure that he is right. However, surely the
committee should have afforded a leading criminal counsel in
Canada the opportunity to appear before the committee for an
extra hour or two to hear his views and to see whether we, on
both sides, agree with his constitutional position, all in the name
of effectiveness over efficiency. Let us get this bill through.

Honourable senators, I was put in this unfortunate position. I
tried with my own side and I tried with our leadership — both
the chairman and the leadership — to refer this matter back to
committee to resolve these issues in an hour, or two or three. I
was not able to get the assent of my leadership to do that. I then
was called upon to seek official advice to craft amendments,
which I will present today, on the two fundamental points of
my concern.

The officials that I have called upon to review this matter
supported my contention that this is a most complicated bill. I

asked one particular official, who is well known to this body,
how long it took to read carefully this legislation, let alone to
understand the drafting niceties. The answer was four to eight
hours. It took me 12 hours, and I still do not fully comprehend
this bill, notwithstanding the eight hours or less that we took to
study it in committee.

If this is to be a chamber of careful, sober, second thought,
clearly another hour or two or three to resolve reasonable
concerns that senators have might be the appropriate way to go.
However, such is not the case.

Honourable senators, I am left alone with the task of crafting,
as I did in the last 24 hours, my own amendments to deal with
my two fundamental concerns with respect to this bill. Let me
start by telling honourable senators about one concern. It is not
very complicated, but it is quite fundamental.

In this Bill C-40, under clause 5, the minister reserves for
herself the discretion to extradite a person to a state that still
retains the death penalty. The proposal of the Criminal Lawyers’
Association and the proposal of Amnesty International was that
the minister should not have that discretion, and that the minister
should seek assurances from the requesting state that the death
penalty will not be executed before we turn over a fugitive.

In Canada, we fought the battle for the abolition of capital
punishment decades ago. Yet we leave in this bill, approved by a
committee of this chamber, a provision that allows the minister,
if she or he chooses, to return an alleged criminal to a state that
may have the death penalty to which that person would
be subject.

The argument of the minister — and I will go through it at
length — is that if we do not give her the discretion, we will be
inundated with fugitives and serial killers, and that Canada will
become a haven for criminals. My response is that that is not our
concern. If someone in Texas commits a series of killings, finds
refuge in Canada and we extradite that person without clear-cut,
non-discretionary assurances that that person will not be put to
death in the gas chamber, or be subject to a capital punishment
process, what is wrong with that? Then it is not our responsibility
in Canada; it is the responsibility of the requesting state. Hence,
my first amendment.

That is the minister’s position. I tried to put it fairly. However,
I would refer honourable senators to her testimony. With your
consent, honourable senators, I will read her testimony into the
record so you will be sure that I am not attempting to distort the
minister’s view. Here is what she had to say on page 5 of the
evidence of the committee from Thursday, March 18, 1999:

You have heard testimony to the effect that Bill C-40
should be amended to eliminate ministerial discretion in the
case of extradition to face the possible imposition of the
death penalty, requiring Canada to refuse extradition in all
such indications unless assurances are provided. I and the
government strongly disagree with that suggestion.
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Bill C-40 preserves the discretion of the Minister of Justice to
decide in each case whether to seek assurances from the
requesting state that the death penalty will not be imposed or, if
imposed, will not be carried out. The Supreme Court of Canada,
in the Kindler and Ng cases, found such a discretion to be
constitutional. This approach has been incorporated in the
proposed legislation for very practical and serious reasons. If
Canada, by law, is required to seek assurances against the
imposition of the death penalty in each and every case, this
country would quickly be identified as a haven for those charged
with the most serious and heinous crimes — murder being the
obvious example — who seek to avoid the rigours of the law in
the state where the offence took place.

Let me make it clear that we are talking about individuals
alleged to have committed the most horrible crimes. The
proximity of the United States, where the death penalty exists
in many states —

— I believe, honourable senators, that 26 states have the death
penalty —

— makes this a very real and pressing concern by us. By
eliminating ministerial discretion and mandating assurances,
we would be giving murderers seeking to escape the death
penalty a very strong incentive to come to Canada.
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We must also remember that if the foreign state refused to
give assurances that the death penalty would not be sought,
Canada would have no choice but to release that fugitive,
accused of the most serious crimes, into our community.

Amnesty International’s position is predicated on the
foreign state always agreeing to give assurances. This is, to
say the least, highly optimistic, and may even be impossible
if the death penalty is mandatory for certain behaviour. For
these reasons, it is important that the minister’s discretion in
this area be preserved.

The next issue which should logically be addressed is one
of the central components of the proposed legislation —

and I will get into that in a moment.

Honourable senators, I disagree with the minister. I disagree
with the government. Who is on my side? I will tell you who is
on my side. The Pope is on my side, and the American bishops
are on my side.

Let me quote from an article in the New York Times on April 3,
1999. The headline reads, “Catholic Bishops Seek End to
Death Penalty.”

In their first statement in 19 years focusing exclusively on
opposing the death penalty, the nation’s Roman Catholic
bishops issued a call yesterday to “all people of goodwill,
and especially Catholics,” to work to end capital
punishment.

The statement — timed to coincide with Good Friday
observances and also calling for compassion for crime
victims — reflects a growing concern about capital
punishment among the bishops, as well as the continuing
impact of Pope John Paul II’s denunciation of the death
penalty during his pastoral visit to St. Louis in January.

Roger Cardinal Mahony, Archbishop of Los Angeles, said
in a telephone interview that the Pope’s words helped
prompt the statement, written by the bishops’ 55-member
Administrative Board, which represents the National
Conference of Catholic Bishops between the group’s
twice-yearly meetings.

Honourable senators, the choice for you on this matter is
between me, the Catholic bishops and the Pope, or the minister.

MOTIONS IN AMENDMENT

Hon. Jerahmiel S. Grafstein: Honourable senators, I should
like to deal with the first amendment. It is not a long one.

I move, seconded by Senator Joyal:

That Bill C-40 be not now read a third time but that it be
amended in clause 44

(a) by replacing lines 28 and 29 on page 17 with the
following:

“circumstances;

(b) the conduct in respect of which the request for
extradition is made is punishable by death under the
laws that apply to the extradition partner; or

(c) the request for extradition is made for”; and

(b) by replacing lines 1 to 6 on page 18 with the
following:

(2) Notwithstanding paragraph (1)(b), the Minister may
make a surrender order where the extradition partner
requesting extradition provides assurances to the
Minister that the death penalty will not be imposed, or,
if imposed, will not be executed, and where the
Minister is satisfied with those assurances.”.

We reserve a discretion, but the discretion is based on the fact
that there must be clear-cut assurances that the death penalty will
not be imposed and, if imposed, will not be executed. That is my
first amendment.

I will now turn to the more complex and difficult issues of
alleged crimes against humanity. When this matter came before
the committee, we were told by Amnesty International, the
outstanding association in the world with respect to alleged war
criminals and crimes against humanity, that under the Treaty of
Rome we, in effect, have agreed to establish guidelines, and



3031SENATE DEBATESApril 14, 1999

those guidelines essentially — without getting into the
complexities of them — provide for a faster track to surrender
alleged criminals to the international tribunals. That treaty to
establish the new international crimes tribunal has not been
ratified, so it is not yet the law of Canada. Although we have
signed the treaty, it must be ratified by a given number of states.
That is what Amnesty International wanted. That is a provision
which certainly appealed to me and to the Criminal Lawyers’
Association, as well as to my colleague Senator Joyal. This
would affect the international tribunal set up for Rwanda
and Yugoslavia.

This is a complicated matter. The minister responded. I will
not get into her testimony but honourable senators can find it on
page 9 of the evidence, to which I referred earlier. She essentially
said that she cannot sanction that process because we would be
setting up two systems: one system for international crimes and
another for domestic crimes. I say — as does Amnesty
International and the Criminal Lawyers’ Association — that a
two-track system is exactly what we need. Is there not a different
level of morality tied into a crime against humanity? Is one
murder co-equal to genocide? Yes, but should we not treat them
somewhat differently, if possible?

The minister admitted, and every senator in this room will
have to agree, that Canada has had a deplorable record on the
prosecution of war criminals. I put that to the minister, and she
agreed. That is the past. We cannot correct the past; but this
legislation is prospective; it is to deal with future war criminals.
Having led the way in Rome and in The Hague, why should we
not lead the way in terms of having a fast track for alleged
international criminals in Canada? We should say to
alleged criminals, “This is not the place to come because, if you
come here, you will be surrendered as soon as we receive
your indictment.”

The minister’s response is that we defend the Charter.
However, the same appeal provisions provide an opportunity for
the person so indicted to appeal. Therefore, I do not agree with
the minister on that point.

Honourable senators, that is the substance of my second
proposition; a two-track system. A two-track system is supported
by Amnesty International and by the Criminal Lawyers’
Association, but is not supported by the minister and her
officials, nor by the members of the committee other than myself
and Senator Joyal. The purpose of my second amendment is to
set up a faster-track system for alleged crimes against humanity.

A curious thing happened in the course of the last couple of
weeks. I decided that I would do a little more homework on this
subject. On March 31, I e-mailed Madam Justice Arbour, our
prosecutor of war criminals. I also e-mailed Mr. Fenrick, who is
involved with the International Criminal Court. I did that after
reading this brief statement from the minister. On page 10 of her
testimony opposing the suggestion for a two-track system,
she said:

Bill C-40 has attracted strong support from the current
Chief Prosecutor, Louise Arbour.

She goes on to suggest why.

I will read to you, honourable senators, the e-mail that
I received from Louise Arbour and her officials. It is rather
cogent. She said:

Your memo of 31 March 1999 regarding Bill C-40 has
just reached me in The Hague as I am preparing to depart
for Africa. I will not be back in The Hague until 11 or
12 April 1999. I asked Mr. William Fenrick to examine the
issue that you raise and to seek the input of other
international and criminal lawyers in my Office in order to
provide you with any concerns or views that we might have
on this matter. I am unclear from your memo as to when you
need to hear from us. —

Obviously, that is because I was unclear as to when I would
require the information.

If it is before 13 April, I may not be in a position to make
a great contribution to our analysis, but I will stay in contact
with my Office to be appraised of our position.

Please do not hesitate to follow up this matter with
William Fenrick in my absence if necessary.

I did so. I have not received any word from him, but here is
what I received on April 8.
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This is a short note from Deputy Prosecutor Graham Blewitt of
the United Nations office:

Dear Senator Grafstein,

With reference to your memo of 31 March 1999 to
Madam Justice Louise Arbour, the Prosecutor, as you are
aware, the Prosecutor is absent in Africa at the present time.
I have discussed the matters raised in your memo with the
Prosecutor and with William Fenrick, a Canadian lawyer
who is one of our Senior Legal Advisers. —

Forgive me; Mr. Fenrick was a senior legal advisor. I thought he
might have been a judge. I think at one time he acted as a pro tem
member of one of the tribunals. He is one of Canada’s
outstanding experts in this field.

It is the view of the Prosecutor and myself that, while we
welcome the fact that Canada is enacting Bill C-40
which will enable Canada to fulfil its international
obligations respecting cooperation with the international
criminal tribunals, it is inappropriate for us to comment on
the specific way in which a state decides to meet
these obligations.
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Thus we have the minister’s statement that Madame Louise
Arbour has obviously gone through this. I thought it would be
useful for me to see if she agreed or disagreed with the specifics
of the bill we were considering. Had she disagreed with me, it
might have given me serious pause to think about not presenting
the second amendment, but we have now heard, in effect, that
Madam Louise Arbour, after saying that she would welcome an
opportunity to review the legislation, is backing off.

I only give you that by way of an interesting aside because it is
difficult to be a one-man law factory in this particular matter.

Honourable senators, I return to my second amendment. I beg
your indulgence. It runs several pages but it is all in aid of a
fast track:

That Bill C-40 be not now read a third time but that it be
amended

(a) by substituting the term “general extradition
agreement” for “extradition agreement” wherever it
appears;

(b) by substituting the term “specific extradition
agreement” for “specific agreement” wherever it appears;

(c) in clause 2, on page 2

(i) by adding after line 5 the following:

“ “extradition” means the delivering up of a person
to a state under either a general extradition
agreement or a specific extradition agreement.”;

(ii) by deleting lines 6 to 10;

(iii) by replacing line 11 with the following:

“ “extradition partner” means a State”;

(iv) by adding after line 15 the following:

“ “general extradition agreement” means an
agreement that is in force, to which Canada is a party
and that contains a provision respecting the
extradition of persons, other than a specific
extradition agreement.

“general surrender agreement” means an agreement
in force to which Canada is a party and that
contains a provision respecting surrender to an
international tribunal, other than a specific
extradition agreement.”;

(v) by replacing lines 20 and 21 with the following:

“ “specific extradition agreement” means an
agreement referred to in section 10 that is in force.

“specific surrender agreement” means an agreement
referred to in section 10, as modified by section 77,
that is in force.”;

(vi) by replacing lines 29 to 31 —

The Hon. the Speaker: Honourable Senator Grafstein, I am
sorry to interrupt you, but the interpretation services cannot keep
up with the speed of your delivery. Do you by any chance have a
French text?

Senator Grafstein: The French text will be available shortly. I
am giving it now so that it can be simultaneously provided.

The Hon. the Speaker: The interpreters cannot follow. You
will have to slow down, please.

Senator Grafstein: I will slow down. I am prepared to stay
here all day but I am sure others are not.

The Hon. the Speaker: On a point of order, Senator Bolduc?

[Translation]

POINTS OF ORDER

Hon. Roch Bolduc: Honourable senators, it is annoying when
an motion in amendment is introduced in English without the
French at the same time. I acknowledge that the amendment will
be translated. I am aware of the fact that we need to have a copy
of this motion in amendment in both official languages when it is
debated. Otherwise, how are we going to understand?

My second objection is much more serious. Senator Grafstein
is a hardworking man and a model in the Senate. There is no
doubt about that. What I find difficult is that he was in contact
with a woman he may indeed know, but Madam Arbour is a
Canadian judge. She was appointed as prosecuting counsel for
the International Tribunal, and her appointment was discussed in
the Senate. Her role, however, is essentially that of a Canadian
judge. She was asked for her opinion on a policy. Do you
understand? She was told:

[English]

We are in the process of forming policy. We would like to
have your advice on that.

[Translation]

I must say that this bothered me. The fact that she replied may
be an indication of a lack of experience. I have enough
experience to tell you that this is not acceptable. I think that
Senator Grafstein, as we say in English —

[English]

— got carried away by the case. He then asked for all the support
he could get from technical people, competent people; there is no
doubt about that. However, I have reservations on the practice of
asking a judge’s advice on a policy formation process. Those are
my two objections.



3033SENATE DEBATESApril 14, 1999

Hon. Jerahmiel S. Grafstein: Honourable senators, if I may
respond to that, I know it is unusual. I am in violent agreement
with Senator Bolduc. I do not think it is appropriate for me, or
for any senator, to seek, in effect, judicial advice. However,
honourable senators, I was in contact with Madame Arbour
because of the evidence presented by the minister in support of
her legislation. The minister opened this door.

This is why I was careful to quote this and I will do so again —
she stated in her testimony on the last day she gave evidence, at
page 10:

C-40 has attracted strong support from the current
Prosecutor Louise Arbour.

Now, had the minister not mentioned that, honourable
senators, I would not have asked Judge Arbour that question.

At any rate, if in fact I have gone beyond the four corners of
appropriate conduct, I apologize. It is not relevant. Quite frankly,
it is tangential to my argument. I say only that it is tangential and
I withdraw all my comments. I am not meaning here to be critical
of Judge Arbour. I do not mean to use inappropriate evidence in
this chamber when I am seeking to set up a due process which
has to be appropriate. If I have overstepped my bounds, I will
withdraw. I agree with the honourable senator.

[Translation]

Senator Bolduc: Honourable senators, I do not question
Senator Grafstein’s ethics. There is no doubt that he meant well.
Nor do I question Madam Arbour’s ethics. But I remind you that
when she was appointed to the International Tribunal, we had a
debate on the issue. We said we had a problem with judges
accepting positions as prosecutors or duties other than those of a
judge. We just heard that Madam Arbour basically does not agree
with the minister’s comments. This is very bothersome. There is
no doubt that Madam Arbour lacks experience. She got
carried away by the issue, she confused the technique with the
policy and she said what she had to say. “It’s a mistake, a
huge mistake.”

We often hear witnesses from the Department of Finance. I am
always careful not to trip them up on policy issues. One day, we
might hear from the minister and the next day from a public
servant who is perhaps not up on what the minister said. And we
end up putting them in a situation where we are telling them they
are contradicting their minister. That is not on. In our
parliamentary system, we cannot have public servants — and
Madam Justice Arbour as a prosecuting counsel is the equivalent
of a public servant — contradicting the minister. I think she
should not be saying that. If she did, it is a mistake. In my view,
her opinion should not be sought. I consider her comparable to a
deputy minister. We must be very careful here. Otherwise, the
parliamentary system will fall apart if senior public servants are
not in discretionary positions where they can tell the minister in
confidence — I have done it hundreds of times — what is not

working. They must tell him with conviction. Then, the minister
decides. If the minister goes against your advice, you can stay or
move on. In the interests of our process, it is important that this
not be referred to. The idea may be good, but I would argue that
the process is not.

[English]

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, for purposes of clarification
here, I understood that Senator Bolduc rose on a point of order.
While I am in full agreement with his comments, I do not think
they constitute a point of order.

Perhaps we should return to the debate, and then I would very
much like to hear Senator Bolduc participate in the debate
because his arguments are clear and cogent. However, we must
get back to the amendments being proposed by Senator
Grafstein, and then have participation in the debate.

[Translation]

Senator Bolduc: I agree with the Deputy Leader of the
Government. There is a fundamental problem with the process.
You say that Senator Grafstein should be allowed to present all
his arguments for his amendments. That will not work. We
cannot do that. I am not a specialist in parliamentary procedure,
but I think we must sort this out first before allowing, or not
allowing, Senator Grafstein to continue, depending on what the
Senate decides.

[English]

 (1500)

Hon. Noël A. Kinsella (Deputy Leader of the Opposition):
Honourable senators, on the point of order, I think Senator
Bolduc has raised a valid point of order. I think a quick
examination of Beauchesne will demonstrate that, in debate in
either house — certainly Beauchesne as it applies to the other
place — we are chided from making reference to members of the
bench. That practice is clear. It is outlined in Beauchesne. From
time to time in this past while, we have quite often referred to
members of the bench by name. We should take great care in
exorcising that practice from this place.

Senator Bolduc has raised a matter which speaks to a question
of order, and I think it is for His Honour to decide whether or not
it is a valid point of order.

[Translation]

Hon. Marcel Prud’homme: Honourable senators, I think that
Senators Kinsella and Carstairs have raised an excellent point. If
the Speaker decided to take under advisement all that has just been
brought to his attention, Senator Grafstein would perhaps agree to
suspend his intervention. The Speaker could rule tomorrow.
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[English]

During that time, Senator Grafstein will be in an excellent
position to prepare the amendment in both languages so that we
can follow it. He has raised some interesting points, but I could
not follow them in English because he speaks so fast, and it is
such a technical and legal matter. Perhaps His Honour would like
to take into consideration until tomorrow the point raised by
Senator Bolduc and Senator Kinsella, keeping in mind what
Senator Carstairs has said.

I do not want to cut Senator Grafstein off from debate, but if
he could suspend his argument until tomorrow, then His Honour
can render a decision at that time. Senator Grafstein could then
continue, or subtract from his presentation, but in the meantime
he will have time to give us a good report of his amendment in
both languages so that we can follow it. The points that he has
raised are extremely important and whether or not we agree is
irrelevant. I want to do justice to his arguments. From the speed
with which he has been speaking, however, I surmise that he is
afraid of the clock, and that he may run out of time and will not
be able to continue. Perhaps His Honour could take this matter
under advisement until tomorrow so as not to deprive Senator
Grafstein of his right to continue. I suggest that we suspend until
tomorrow until the Speaker has a ruling.

Hon. John Lynch-Staunton (Leader of the Opposition):
Honourable senators, Senator Bolduc raised another point,
namely, the propriety of presenting an amendment in only one of
the two official languages. I do not know what the rule is, but I
certainly know what the proper practice should be. I would
expect that there should not even be a debate on this point.

Amendments, which are formal suggestions to bills, should be
presented at the same time in both languages, and not read into
the record with the hope that the translation will suffice. I hope
that in his ruling, His Honour the Speaker might also take into
consideration that aspect of Senator Bolduc’s point of order and
rule on it at the same time — that is, unless he can do so
right now.

Senator Grafstein: Honourable senators, since I am the
subject of both of these comments, I want to comment in
reply, briefly.

First, on the question of the French text, I was concerned about
that as well. However, the advice that I received was that it
would be preferable, because they are so complicated, to have
the text in both English and French. The translator has been
working on this for some 8 hours. It is to be hoped that the
French text will be completed by four o’clock today. It was not
my intention in any way, shape or form to abuse the practice and
the procedures of this place by presenting material in other than
both languages. It was my understanding that if I did not have the
French translation available, I could read the English text into the
record and it would then become part of the official record in
both languages.

I am sensitive not only to the practice but also to the spirit of
our rules. I accept the fact that this matter is highly complicated.
I began my remarks by saying, “You will forgive me,” because it
was highly complicated. The only reason for the urgency is that,
unless I was prepared to move my amendments this afternoon
before four o’clock, this legislation would have been passed and
I would not have had an opportunity to present my concerns or
amendments on it.

I apologize to senators opposite, and particularly to those
whose first language is French. It was not my intention to be
insensitive to that fact.

On the other question, Your Honour and Senator Bolduc, I am
as sensitive as the honourable senator is to the inappropriate
conduct or the inappropriate use of judicial officers. Again, that
is why I was so careful to proceed with Madam Justice Arbour,
not in her capacity as a judge but in her role as an international
prosecutor. The minister referred to her as the “chief prosecutor,”
not as a judge in the transcript.

Senator Prud’homme: Honourable senators, I have a point
of order!

Senator Grafstein: Senator Prud’homme, I am just
responding to the original point of order, because you have asked
for the point of order to be dealt with by His Honour, and I
thought I would add that to the record.

Senator Prud’homme: Honourable senators, you cannot
divorce Madam Justice Arbour from her position. It reminds me
of Louis St. Laurent when he spoke about the President of the
CBC. He said, “I wrote a letter to Mr. Johnson, in his capacity as,
and not in his capacity as..” She is Madam Justice Arbour. You
cannot disassociate her from that office.

We are getting into deeper and deeper difficulty. I did not raise
the question of French-English because, God knows, I am the
one who should not raise it. My heart could not go to the end of
the debate. I am trying to be reasonable in making an intelligent
proposal to Senator Grafstein. In sending him a possibility to go
fishing, I hope that he will catch the gentleness of all and
suspend his presentation until His Honour gives us his ruling
tomorrow. Senator Grafstein can then continue. In addition, we
will have time to see his amendments in both official languages.

[Translation]

Hon. Gérald-A. Beaudoin: Honourable senators, the point of
order was raised just as Senator Grafstein was explaining his
amendments. The point of order applied to the English and
French versions of the amendments in a bilingual house and the
relations between the judicial and the legislative. The debate on
the amendments is suspended ipso facto. I leave it to the
Speaker’s good judgment to decide whether there is a prima facie
question of privilege. It may well be the case, and I invite His
Honour to rule on the point.
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[English]

 (1510)

The Hon. the Speaker: Does Senator Kinsella wish
to participate?

Senator Kinsella: Honourable senators, perhaps Senator
Grafstein could adjourn the debate and continue with it
tomorrow. That would give him the little time he needs to have
the amendments prepared in both official languages. It would
obviate a decision from the Speaker on this matter.

With regard to the first part of the point of order, I think the
Speaker might be able to rule now.

Senator Grafstein: Honourable senators, I am certainly
prepared to accept Senator Kinsella’s suggestion and move the
adjournment, if that would facilitate matters.

Senator Prud’homme: It does not solve the problem.

The Hon. the Speaker: It seems to me that that might be the
best solution at this time. I could rule now. However, I would
prefer to examine our precedents more clearly. According
to Beauchesne —

[Translation]

On the first point, that of language, we are not obliged to
present amendments in both official languages. Beauchesne has
written on this subject that amendments may be presented in one
or other language. However, I know that it is our custom to
present amendments in both official languages.

[English]

However, if Senator Grafstein is prepared to move the
adjournment of the debate, and there is agreement, then that
would be appropriate.

On motion of Senator Grafstein, debate adjourned.

BUSINESS OF THE SENATE

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, since today is an
early-rising day and we have committees sitting, I think there is
agreement that all other items should remain where they are on
the Order Paper, and that we should now adjourn.

Hon. Marcel Prud’homme: Honourable senators, on this
point, I see that Senator Maheu, who tabled the report of the
Standing Committee on Privileges, Standing Rules and Orders,
and Senator Robertson, who asked for the adjournment in her
name, are both here. I am ready and willing. I think I can speak
on behalf of my colleague Senator Roche and others when I say
that we have been waiting and, perhaps, tomorrow Senators
Maheu or Robertson may be absent for other reasons.

We would like to know when, at long last, a decision will be
taken on this very important item concerning the role of a

senator. Senator Lynch-Staunton has given me good material for
reflection — it is that a senator is a senator is a senator. There is
no such a thing as an independent.

I see all the interested parties are present today in the Senate.
Will they be present tomorrow? If not, I am sure we will reach
the month of June with no decision having been taken. There are
five senators who happen to sit as independents who are more
than willing to participate fully in committees. They are standing
by and waiting.

I hope we will come to this question soon. I do not object to
the suggestion of Senator Carstairs. However, I would like to
ensure that Senator Robertson will kindly participate in the
debate so that we can dispose of this question one way or
the other.

The Hon. the Speaker: Is it agreed, honourable senators, that
all other items stand in the same position on the Order Paper as
they are presently today?

Hon. Senators: Agreed.

Hon. James F. Kelleher: Honourable senators, it is moved by
myself —

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, might I interrupt what I
think Senator Kelleher is attempting to do? He is, I am sure,
attempting to move Motion No. 133 which is standing in his
name. We on this side certainly have no objection to him doing
so. If there is agreement within the chamber, he could move his
motion and then we could adjourn.

Senator Prud’homme: Honourable senators, I rise on a point
of order. Senator Carstairs moved that the Senate adjourn. I
remarked that perhaps Senator Robertson would like to
participate in the debate, since that report was the item we had
reached on the Order Paper when Senator Carstairs proposed that
we adjourn. I am ready, as is Senator Roche and others, to agree
to adjourn the debate for one more day. It seems as if we are
hijacking the system by having Senator Kelleher’s motion taken
care of, after which we will adjourn. Any other senator may say,
“What about mine? Just mine, please.” Either we adjourn until
tomorrow, retaining the stage at which we are at today; or, if we
proceed with one exception, then we should follow the agenda,
the next item being the report tabled by Senator Maheu
adjourned in the name of Senator Robertson. Of course, she can
say, “Stand,” but we shall see.

The Hon. the Speaker: Honourable senators, if the
Honourable Senator Kelleher does not agree with the proposal,
we will go through the Order Paper. If he is agreeable to giving
unanimous consent, then we will proceed to the adjournment.

Is there unanimous consent, honourable senators?

Hon. Senators: Agreed.

The Senate adjourned until tomorrow at 2 p.m.
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